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By the Board.

On Septenber 28, 2001, Carver Brew ng Conpany (“CBC’)
filed a notion to termnate the concurrent use proceeding and a
copy of a settlenent agreenent between the parties. On May 14,
2002, the Board issued an order effectively deferring action on
the noti on because the settlenent agreenent permtted CBCto
claimrights in a location which falls outside of the territory
identified in the its involved application, Serial No.

75/ 363,285. In that order, the Board permtted CBCtine to
file an anmendnent to its application to conformthe statenent
of territorial restriction in the application to the terns of
the parties’ settlenent agreenent.

This case now conmes up for consideration of CBC s June 17,
2002 notion to anend application Serial No. 75/363,285 to add

the county of San Juan, New Mexico to CBC s clained area of
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use. Although the Board has not received a response from

Par agon of M chigan, Inc. (“Paragon”), it is presuned that
Paragon, by virtue of the settlenent agreenent, has consented
to the proposed expansion of CBC s clainmed territory of use.

In view thereof, we hereby grant the notion to anend. See
Trademark Rule 2.133(a). The proposed anendnent to the
territorial restriction in Application Serial No. 75/363,285 is
noted and entered. | nasnuch as CBC is changing its cl ai ned
area of use and CBC s area of use now includes a nore expansive
territory than that clainmed in the application when published,
the mark will be republished for opposition upon concl usion of
t hi s proceedi ng.

Because we now have a conplete and effective settlenent
agreenent, this case is ready for final decision.

In the anended application, and in accordance with the
parties’ settlenment agreenent, CBC seeks to register the mark
CARVERS (in typed form for “restaurants” in International
Class 42 for the counties of Archuleta, Dolores, La Plata,

Mont ezuma, and San Juan in Col orado and the county of San Juan
in New Mexico (such counties hereinafter referred to as “the
territory”). Also, the parties have agreed that, pursuant to
its existing federal registration, No. 1,757,386, “Paragon
shal | have exclusive rights to the CARVERS mark for ‘restaurant
services’ in all other areas within the United States.”

A concurrent use applicant bears the burden of proving its

entitlenent to a concurrent use registration and nust prove
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that there is no |ikelihood of confusion attributable to the
concurrent use of its mark and the marks of any other parties
recited as exceptions to the applicant’s rights. See Trademark
Act Section 2(d) and Meijer, Inc. v. Purple Cow Pancake House,
226 USPQ 280 (TTAB 1985).

In the settlenent agreenment, the parties state that
neither party is aware of any instance of actual confusion
between their respective nmarks. Additionally, the parties
agree: to conduct business under their simlar marks only in
their separate geographic areas; that CBC is the senior user of
the CARVERS mark in its territory and is entitled to use and
concurrent use registration of its mark based upon the agreed
geographical limtations; and that the parties will take any
further action and execute any further agreenents as necessary
to carry out the spirit and intent of their settlenent
agreenent. Finally, the parties concur that, the geographi cal
limtations set out in their agreenent are sufficient to avoid
any likelihood of confusion in the nmarketpl ace between their
respecti ve marks.

| nasnmuch as the parties have agreed to a mutually
excl usi ve geographic division of the United States and to take
appropriate steps to avoid creating confusi on anbng consuners,
we find that the parties have established prinma facie that
concurrent use of the parties’ marks is not likely to cause
confusion, m stake or deception. See Trademark Act Section

2(d). Accordingly, it is adjudged that: (1) subject to the
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republication of Application Serial No. 75/363,285 and any
consequential opposition that may be filed,! applicant CBCis
entitled to the concurrent use registration for which it has
made application; and (2) the registration of registrant
Paragon shall be restricted to reflect the parties’ agreenent
to establish nmutually exclusive territories.

Deci si on:

Carver Brewi ng Conpany is entitled to a concurrent use
registration of its mark CARVERS for “restaurant services” in
International C ass 42 (Serial No. 75/363,285) for the counties
of Archuleta, Dolores, La Plata, Mntezuma, and San Juan in
Col orado, and the county of San Juan in New Mexi co.

The registration of Paragon of Mchigan, Inc. for its mark
CARVERS for “restaurant services” in International Cass 42
(Registration No. 1,757,386) shall be restricted to the area
conprising the entire United States, except the counties of
Archul eta, Dol ores, La Plata, Montezuma, and San Juan in

Col orado, and the county of San Juan in New Mexi co.

* * * % *

! Fol |l owi ng republication, if no oppositions are |odged, the involved
application will go forward in its amended formfor issuance of a
concurrent use registration in accordance with this decision and the
parties’ settlenment agreenent.



